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To: Rules Revision Commission 

From: Stanley W. Lamport 

Date: September 20, 2004 

Re: Rule 2-200 – Open Issues 

  

Following the revisions to Rule 2-200(A) the Commission approved at our August 28, 
2004 meeting, I have gone back through the e-mails that Kevin Mohr was kind enough to 
assemble.  In my view most of the issues have been addressed in the latest round of revisions.  
Putting aside the question of who is part of a law firm under the rule (which we are taking up in 
the law firm definition) and issues regarding 2-200(B) (which I would like to take up after 
finishing 2-200(A)), I believe the following issues remain. 

1.  From Ellen Peck’s July 1, 2004 E-Mail – Issue 7, which states: 

I would add additional language to the end of Discussion 
paragraph [4]: 

“In some circumstances, it may not be practical to make disclosure 
to clients under paragraph (A)(1) at or soon after members enter 
into such an agreement.  For example, in mass toxic tort litigation 
with more than 1000 clients, where the division of fees changes 
more than once due to the withdrawal or addition of other lawyers, 
disclosure to all affected clients under paragraph (A)(1) may not be 
practicable until settlement with one or more defendants, 
presentation of the settlement to the trial court or until the total fee 
is determined before distribution.” 

I am concerned that the language as drafted is monolithic in its 
expression, assuming that lawyers have only one client in each 
case or matter.  Fee splitting occurs just as much in representing 
multiple clients in complex cases where additional expertise of 
additional lawyers is identified as the case proceeds through the 
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litigation, or where lawyers cannot get along with their co-counsel 
and must be replaced.  Changes of lawyers as a case or matter 
proceeds to conclusion create a need for some flexibility in 
language, but do not necessarily create ethical problems. 

I personally do not think that this should be added into the Discussion.  I think we are 
creating an exception for a particular class of lawyers that is based on considerations that do not 
protect the client.  The concept opens the doors for abuses and promotes a circumvention of the 
rule that we should not encourage. 

2.  From Jerry Sapiro’s July 7, 2004 and Mark Tuft’s July 29, 2004 E-Mails.  Jerry’s e-
mail states: 

I disagree with paragraph [1] of the Discussion.  Although the 
three circumstances are fairly summarized, I disagree with the 
conjunctive “and” before (3).  Opinion 1994-138 posited four 
different fact scenarios; it did not say that all three of the four must 
be present before Rule 2-200 is not applicable.  It opined that 
methods two, three and four are not proscribed by the rule.  The 
opinion is disjunctive, not conjunctive.  Similarly, I do not read 
Chambers v. Kay as requiring all three factors to be present, 
although one headnote for the case on Westlaw could be read to 
say so.  My concern is compounded by the sentence just before the 
citation of Chambers v. Kay.  (Sapiro E-Mail) 

Mark’s e-mail states: 

Definition of a Division of a Fee: I am opposed to including the 
definition in the current draft in the discussion of the rule. I agree 
with Jerry that the definition is confusing. It may also be under 
inclusive. Our purpose is served by citing the case law and ethics 
opinions as guidance on what constitutes a division of a fee in a 
particular situation rather than trying to come up with a "one size 
fits all" definition. 

In response to these comments I have revised the first paragraph of the Discussion.  The 
three-part test from State Bar Formal Opinion 1994-138 quoted in Chambers talks about three 
factor for determining that no division of a fee has occurred.  The Court used the conjunctive 
“and” in stating the test.   

I agree with Jerry and Mark that Chambers did not use the three factors as definition of a 
division, but as a test to determine the absence of one.  I wrote the first paragraph accordingly.  
The language was cut and pasted from the Chambers case with the conjunctive “and.” 

I think it is extremely important to keep the language in the Discussion because it helps 
explain what is and is not a division of a fee.  I see no reason to hide the ball or to force members 
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to chase down and read Chamber in the hope that they will find what we meant by citing 
Chambers.   

3.  From Paul Vapnek’s July 29, 2004 E-mail, which states: 

“There was a suggestion made that the referring lawyer could sign 
up the client, specifically advising in writing that a referral would 
be made, but without identifying the lawyer to whom the client 
was being referred. My comments were to the effect that a 
provision such as was suggested would not hold up. In the usual 
referral case the lawyer doing the referring wants to have the 
referred-to lawyer do all the work and just send the 1/3 fee when 
the case is over. But the referred-to lawyer has to meet with the 
client and get the facts, draft the complaint, etc., and perhaps even 
take the case to trial. Thus I don’t see how the referring lawyer 
could keep the other lawyer’s name out of it. While the rule 
doesn’t explicitly require the disclosure of the name of the lawyer 
to whom the client is being referred, you could interpret the term 
”full disclosure” in the rule as requiring disclosure of the name of 
the referred-to lawyer.  Perhaps we should add to the discussion 
a definition of full disclosure that includes the name of the 
lawyer to whom the referral is to be made, along with all the 
other information such as is outlined in the last paragraph of 
the Discussion in Stan’s draft.”  (Emphasis added.) 

I do not think Paul’s suggestion should be added to the Discussion.  The way the rule is 
written now, the disclosure has to occur in close proximity to the time that lawyers enter into the 
agreement to divide the fee.  I think that addresses Paul’s underlying concern. 

4.  New Issue:  Do We Want to Require the Fee Division Agreement To Be In Writing?   

In Mink v. Maccabee the court recently noted that the rule does not require the agreement 
to divide fees to be in writing.  The court stated: 

“The rule requires that the client's written consent be obtained 
prior to any division of fees. This simple dictate cannot reasonably 
be read to require the client's written consent prior to the lawyers' 
entering into a fee-splitting arrangement, or prior to the 
commencement of work, or at any time other than prior to any 
division of fees. And Rule 2-200 certainly cannot be read, as Mink 
would have us do, to include a requirement nowhere appearing 
therein, that the fee-splitting agreement between the attorneys must 
be in writing. Thus, while we agree with Mink that written 
agreements are preferable to oral ones, and that written consents 
obtained early in the process are preferable to those obtained after-
the-fact, those preferences are not contained in Rule 2-200, and 
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therefore cannot invalidate a written consent which complies in all 
respects with the plain language of the rule.” 

Given that we are revising the rule so that the trigger requiring client consent occurs 
when the agreement to divide the fee occurs, one could avoid the rule by having an undisclosed 
oral agreement to divide the fee.  In that circumstance the lawyer would not get the consent until 
after the engagement is concluded.  That would defeat the purpose for the rule we established at 
the August meeting. 

A requirement that the agreement be in writing, while not eliminating the problem, would 
help establish when an agreement to divide fees exists for purposes of triggering the rule.  
Although I would intend this change for disciplinary purposes, there is no question that the lack 
of enforcement prospects that existing case law provides would give the written agreement 
requirement teeth.  In other words, lawyers could have an oral agreement to divide fees, but it 
would not be enforceable.  If they have an oral agreement to put the agreement in writing at a 
later date, the lawyer expecting to receive the divided fee will take the risk that if the agreement 
is not later reduced to writing he or she gets nothing.  That would tend to encourage compliance. 



Rule 2-200. Financial Arrangements Among Lawyers 

(A) A division of a fee for legal services between lawyers who are not in the same law firm may 
not be made unless: 

(1) The client has consented in writing thereto after a full disclosure has been made in writing 
that a division of fees will be made and the terms of such division at the time the lawyers enter 
into the agreement to divide the fee; and 

(2) The total fee charged by all lawyers is not increased solely by reason of the provision for 
division of fees. 

(B) Except as permitted in paragraph (A) of this rule or rule 2-300, a member shall not 
compensate, give, or promise anything of value to any lawyer for the purpose of recommending 
or securing employment of the member or the member's law firm by a client, or as a reward for 
having made a recommendation resulting in employment of the member or the member's law 
firm by a client. A member's offering of or giving a gift or gratuity to any lawyer who has made 
a recommendation resulting in the employment of the member or the member's law firm shall not 
of itself violate this rule, provided that the gift or gratuity was not offered in consideration of any 
promise, agreement, or understanding that such a gift or gratuity would be forthcoming or that 
referrals would be made or encouraged in the future. 

Discussion: 

[1]  A division of a fee under rule 2-200(A) occurs when a lawyer pays to a lawyer who not in 
the same law firm a portion of specific fees paid by a client.  No division of fees occurs under the 
rule where the following three criteria are met: (1) the amount paid to the outside lawyer is 
compensation for the work performed and is paid whether or not the law office is paid by the 
client; (2) the amount paid by the attorney to the outside lawyer is neither negotiated nor based 
on fees which have been paid to the attorney by the client; and (3) the outside lawyer has no 
expectation of receiving a percentage fee.  (Chambers v. Kay (2002) 29 Cal.4th 142; State Bar 
Formal Opn. 1994-138.) 

[2]  Paragraph (A) is intended to apply to referral fees in which a lawyer, who does not work on 
the client’s matter, receives a portion of a contingency fee or other fee paid to another lawyer 
who is not in the same law firm.  Paragraph (A) is also intended to apply to a division of a fee 
between lawyers who are not in the same law firm who are working jointly for a client.   

[3]  Paragraph (A) is intended to require both the lawyer dividing the fee and the lawyer 
receiving the division to comply with the requirements of the rule.   

[4]  Paragraph (A) is intended to require lawyers to make full disclosure to the client and obtain 
the client’s written consent when the lawyers enter into the agreement to divide the fee in order 
to address matters that may be of concern to that client that may not be addressed adequately 
later in the engagement.  These concerns may include 1) whether the client is actually retaining 
the best lawyer for the work or whether the member’s involvement is based on the member’s 
agreement to divide the fee; 2) whether the member dividing the fee will devote sufficient time 
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to the matter in light of the fact that the member will be receiving a reduced fee; and 3) whether 
the client may prefer to negotiate a more favorable arrangement directly with the member.  

[5]  A lawyer complies with the requirement in paragraph (A)(1) if the lawyer fully informs the 
client and obtains the client’s consent concurrently with entering into the agreement to divide the 
fee or as soon thereafter as is reasonably practicable.  In no event may a lawyer divide the fee 
without the client’s fully informed written consent.  In the absence of an agreement between 
lawyers to divide the fee, the lawyers are required to comply with the requirements of the rule 
prior to dividing the fee.   

[6]  Rule 2-200 is not intended to apply to a division of fees pursuant to court order.   

[7]  Rule 2-200 is not intended to subject a member to discipline unless a lawyer actually pays 
the divided fee to a lawyer who is not in the same law firm without having complied with the 
requirements in paragraph (A)(1) and (A)(2). 

[8]  With respect to the fee that is subject to the division, lawyers are required to comply with 
rule 4-200 regarding illegal and unconscionable fees 

[9]  Rule 2-200 differs from ABA Mode Rule 1.5(e) in that it does not require that the division is 
in proportion to the services performed by each lawyer or that each lawyer assumes joint 
responsibility for the representation or that the client consent to the participation of the lawyers 
involved as required in rule 1.5(e)(1) & (2).   
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Rule 2-200. Financial Arrangements Among Lawyers 

(A) A member shall not be party to or make an agreement to and shall not divide division of a 
fee for legal services with a lawyer between lawyers  who is are  not in the same law firm as the 
member may not be made  unless: 

(1) The client has consented in writing thereto after a full disclosure has been made in writing 
that a division of fees will be made and the terms of such division at the time the lawyers enter 
into the agreement to divide the fee; and 

(2) The total fee charged by all lawyers is not increased solely by reason of the provision for 
division of fees. and is not unconscionable as that term is defined in rule 4-200 

(B) Except as permitted in paragraph (A) of this rule or rule 2-300, a member shall not 
compensate, give, or promise anything of value to any lawyer for the purpose of recommending 
or securing employment of the member or the member's law firm by a client, or as a reward for 
having made a recommendation resulting in employment of the member or the member's law 
firm by a client. A member's offering of or giving a gift or gratuity to any lawyer who has made 
a recommendation resulting in the employment of the member or the member's law firm shall not 
of itself violate this rule, provided that the gift or gratuity was not offered in consideration of any 
promise, agreement, or understanding that such a gift or gratuity would be forthcoming or that 
referrals would be made or encouraged in the future. 

Discussion: 

[1]  A division of a fee under rule 2-200 occurs when an outside lawyer receives(A) occurs 
when a lawyer pays to a lawyer who not in the same law firm a portion of specific fees paid 
by a client.  The criteria to determine whether there is a division of fees is whether No division 
of fees occurs under the rule where the following three criteria are met: (1) the amount paid 
to the outside lawyer is compensation for the work performed and is paid whether or not the 
member law office is paid in by the matter client ; (2) the amount paid by the member attorney 
to the outside lawyer is neither negotiated nor based on fees which have been paid to the member 
attorney by the client ; and (3) the outside lawyer has no expectation of receiving a portion of a 
percentage fee.  If all three criteria are me t, there is no division of fees.(Chambers v. Kay (2002) 
29 Cal.4th 142; State Bar Formal Opn. 1994-138.) 

[2]  Paragraph (A) is intended to apply to referral fees in which a lawyer, who does not work on 
the client’s matter, receives a portion of a contingency fee or other fee paid to the member 
another lawyer who is not in the same law firm.  Paragraph (A) is also intended to apply to a 
division of a fee between a member and another lawyer lawyers who are not in the same law 
firm who are working jointly for a client.   

[3]  Paragraph (A) is intended to require both the member lawyer dividing the fee and a member 
the lawyer receiving the division to comply with the requirements of the rule.   

Paragraph (A) is also intended to require members to comply with the requirements of the rule 
prior to entering into or becoming a party to an 
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[4]  Paragraph (A) is intended to require lawyers to make full disclosure to the client and 
obtain the client’s written consent when the lawyers enter into the  agreement to divide the 
fee in order to address matters  fees. In the absence of such an agreement, members are 
required to comply with the requirements of the rule prior to dividing the fee.  

When there is an agreement to divide fees, it is preferable that the disclosure to the client under 
paragraph (A)(1) occurs before members enter into such an agreement. Failure to do so may be 
construed as a breach of a member’s duty to keep the client reasonably informed of significant 
developments related to the representation of a client under rule 3-500 and Business and 
Professions Code section 6068(m). Certain factors that may be of concern to the that client 
cannot that may not be addressed at the conclusion of adequately later in the engagement.  
These concerns may include 1) whether the client is actually retaining the best lawyer for the 
work or whether the member’s involvement is based on the member’s agreement to divide the 
fee; 2) whether the member dividing the fee will devote sufficient time to the matter in light of 
the fact that the member will be receiving a reduced fee; and 3) whether the client may prefer to 
negotiate a more favorable arrangement directly with the member.  

[5]  A lawyer complies with the requirement in paragraph (A)(1) if the lawyer fully informs 
the client and obtains the client’s consent concurrently with entering into the agreement to 
divide the fee or as soon thereafter as is reasonably practicable.  In no event may a lawyer 
divide the fee without the client’s fully informed written consent.  In the absence of an 
agreement between lawyers to divide the fee, the lawyers are required to comply with the 
requirements of the rule prior to dividing the fee.   

[6]  Rule 2-200 is not intended to apply to a division of fees pursuant to court order.   

[7]  Rule 2-200 is not intended to subject a member to discipline unless a lawyer actually 
pays the divided fee to a lawyer who is not in the same law firm without having complied 
with the requirements in paragraph (A)(1) and (A)(2). 

[8]  With respect to the fee that is subject to the division, lawyers are required to comply 
with rule 4-200 regarding illegal and unconscionable fees 

[9]  Rule 2-200 differs from ABA Mode Rule 1.5(e) in that it does not require that the 
division is in proportion to the services performed by each lawyer or that each lawyer 
assumes joint responsibility for the representation or that the client consent to the 
participation of the lawyers involved as required in rule 1.5(e)(1) & (2).   


